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In January 2010 the Costa Rican Treasury received US$10 million in payment of a settlement agreement signed within the civil proceedings initiated by the Costa Rican Attorney General's Office for Public Ethics 1 against Alcatel to repair the social * Dr. Juanita Olaya is Director, Public and Private Governance, at the Basel Institute on Governance. Kodjo Attiso and Anja Roth are researchers based at ICAR at the Basel institute on Governance. Please send your comments to Dr. Juanita Olaya (JuanitaOlaya@gmail.com) . This paper has been written in the framework of the collaboration between Transparency International -Americas Department and the Basel Institute on Governance to undertake research and work in the area of social damage reparation. The authors thank the contributions of Andres Hernandez, Gilberth Calderon and Evelyn Villareal, as well as the financial support from the Transparency and Justice Programme of the Danish Cooperation in Central America and from the Agencia Española de Cooperación Internacional al Desarrollo (AECID), who made partial contributions to the overall elaboration of this paper through their support to the TI Americas Department. The content of the paper is the sole responsibility of its authors and does not necessarily reflect the opinion of the Danish Cooperation or AECID or any of the other institutions mentioned. 1 We refer to this office here simply as Attorney General's office. The special Attorney General's Office for Public Ethics is a specialized unit within the Costa Rican Attorney General's Office damage emerging from a corruption case involving Alcatel management and staff and Costa Rican government officials. The news of the settlement came for many as an important milestone in the fight against corruption and to some as a surprise: does corruption cause social damage? What is social damage and how can it be repaired?
In this paper we look into the history of the Alcatel case in Costa Rica and the use of the concept of social damage. Some proceedings in this case are still ongoing and the intention of this document is not to draw judgment on them or the facts of the case but rather to look at the public policy aspects of this case to identify the opportunities and challenges posed by the idea of repairing social damage out of corruption cases and to identify open questions. In this sense, this paper seeks to contribute to the increasing interest in the idea of limiting the damage that corruption causes.
The Victims of Corruption and the idea of repairing damage arising from corruption a. Corruption: a Victim's perspective
The fight against corruption has been so far too focused on the perpetrators. The main point of academic, activist and reformist attention view has been: whether it is the supply or the demand side of corruption; whether the offender is at home or abroad (or both); whether the method used was a bribe or a kickback; whether we are dealing with petty or grand corruption; if and how we can ensure that not only individuals but also that legal entities be responsible for acts of corruption, and so on.. In fact this is the main focus of international legal instruments (with some exceptions as the next section will show). National legal instruments, if we do not only consider the specific anti-corruption laws, are more encompassing as they incorporate general reparation systems and mechanisms to stabilize (at least in the ideal) situations when in fact harm has been caused.
Do no harm is a basic principle of the rule of law. The concept of harm (or damage) is related to subjective rights and legitimate interests of the individuals as protected by the legal system: be it monetary or non-monetary interests; contractual or noncontractual rights; individual, collective and diffuse rights; and the most basic of all, that is the human rights. In this sense an action is harmful if it affects any of these rights or legally protected interests. This is also close to one of the most basic principles in law, which is the principle of good faith, the actual glue of trust and one of the few things that keeps societies together.
The idea that a corruption is a "victimless crime" is somehow a cliché. It sounds as if corruption was (only) a matter of morals, an individuals` decision. If that was the case, there would be no reason to treat corruption as a crime. The confusion may well have "historical" grounds as corruption, when criminalized, is taken as a crime of conduct and therefore no actual material damage is required to be eligible for punishment. A different matter is that the damage caused by corruption is both material (human and financial loss for example) but also immaterial (lost in trust and credibility for example); it can also affect at the same time individuals (bidders who created by Law 8242 of 2002, with specialized functions to prevent, detect and eradicate corruption.
lost in a procurement process tainted by corruption), identifiable groups of people (children of a specific school) and also members of a community (like the citizens of a country).
The last financial crisis is yet another demonstration of how tangible trust is, and how equally important are collective rights in comparison to individual rights. Modern times and the ideas about good governance have also brought about an enhanced sense of the relevance and priority of public interest and of collective rights that have also changed the perspective; a view with the eyes of good governance treats nation-states as responsible (right-bearing and obligation-bearing) entities, as part of (and not despite) their sovereignty; good governance also sees societies, legal entities and individuals all as bearers of both rights and responsibilities, and the primacy of the public interest over the individual one. The rule of law in good governance times brings about a renewed sense of collective, where the individual also counts and the state has responsibilities.
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But the focus of the international and national anti-corruption frameworks on the perpetrators may also have to do with the focus on the causes of corruption that has occupied many scholars and activists during the initial times of the awareness raising stage of the anti-corruption campaign at the beginning of the nineties. The concern was legitimate, if anything, to understand and to support preventive efforts, another concept that at that time was innovative.
Nowadays, as more clarity and awareness exists on the problems, costs and consequences associated with corruption, and as prosecution cases increase, the victims take a more salient role. Preventing corruption was a novel concept some years ago, and is a necessary attitude; but preventing corruption alone has not worked and will not work. Corruption is to some extent inevitable, and enforcement is also necessary. In this scheme of things, it is even more important to address the consequences of corruption and to take a closer look at its victims.
b. The International Framework for Repairing Social Damage
The international legal framework to curb corruption has been steadily improving during the last 15 years. A number of regional and global treaties entered into force sealing consensus against corruption and promoting transparency. Additionally, aspects of transparency and corruption restraint started to appear in Bilateral Investment Treaties (BITs) and Free Trade Agreements (FTAs) with investment components. 3 The Foreign Corrupt Practices Act (FCPA) enacted in the United States in 1977 was the first national legislation to forbid bribery of foreign public officials. This was followed in 1996, with the OAS Anti-Corruption Convention 
(OAS Convention)
4 which was the first step to create international standards against corruption, binding signatories to general anti-corruption measures basically aimed at the public sector.
Still until 1997, costs derived from bribery abroad were being covered by Export Credit Agencies' insurance and were even tax exempt in some countries. The OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions signed on 17 December 1997 established the obligation for its signatories to eliminate this possibility and required that the bribery of foreign officials be sanctioned under domestic law. 5 The OECD Revised Recommendation of the Council on Combating Bribery in International Business Transactions adopted also in 1997 added some details to the Convention in areas like accounting, auditing and public procurement; international co-operation; the non-tax deductibility of bribes; and measures to deter, prevent and combat bribery. 6 The OECD Convention also gave a strict mandate to member's Export Credit Agencies (ECAs) to take measures against bribery, which translated into the enactment of the 2000 Action Statement agreed by the OECD Working Party on Export Credits and Credit Guarantees (ECG).
In Europe, steps were taken through the This increased effort on developing an international framework is positive and was necessary. However, it has two specific weaknesses relevant to the topic of this paper. On the one hand, it is a framework that focuses on the perpetrators. On the other it is focused on nation states, and creates an emphasis on legal reform, leaving implementation up to national instruments that should be up to the standards set by the Convention.
In particular, this whole set of international instruments place little attention on reparation schemes for victims or on the consequences of corruption. 
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Up to now, there has not been really much attention given to the practical implementation of these provisions under the UNAC Reviews and selfassessments undertaken by countries that have ratified the Convention. However, the UNCAC implementation monitoring mechanisms offer here an interesting to identify best practices and to encourage countries to adopt regimes that enable reparation.
Other international legal frameworks have more "experience" with reparation schemes, particularly the environmental and the human rights frameworks. This is an issue that requires further exploration and particularly it needs to be carefully considered whether and how existing reparation schemes from other fields can be used in corruption cases, and how the effectiveness and implementation of such reparation schemes can be replicable to corruption cases. 
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Another necessary reference is found in Human Rights reparation schemes, that contain the right of victims and their families to reparation of crimes under international law, allowing citizens to obtain reparations, for example, for torture committed abroad. These instruments 21 are of universal application (without geographical restrictions, or the need to submit to state membership or approval).
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In the context of the developments concerning the international framework for reparation of social damages the enactment of the UK Anti-Bribery Act in 2010 becomes particularly relevant. A strong anti-corruption law that, with even more far reaching powers than the US FCPA, gives UK prosecutors the ability to punish criminal acts committed all over the world. In both cases, these laws with "extra territorial" effects bring enormous benefits for increased prosecution, but also raise the questions of how to handle reparation schemes when the victims are also citizens of a foreign country. In particular, currently systems of Mutual Legal Assistance for asset recovery enable and are so implemented in practice that the results of the proceedings are shared between requesting and recipient countries. Similar facilities, however, do not exist for cases of reparation.
The Alcatel Case in Costa Rica: an overview
For the purposes of this paper, we are less interested in how corruption may have played out in this case than how it has been dealt with during the legal proceedings, particularly in regard to the social damage concept. This section therefore summarizes the facts surrounding the Alcatel case as described in available reports and legal proceedings both in Costa Rica and abroad and their current standing to the date of writing. This will be helpful in understanding the analysis of the sections thereafter.
a. The facts of the case and the legal proceedings
Alcatel is a company that provides hardware, software, and services to telecommunications service providers and enterprises all over the globe. According to the information contained in the plea documents 28 , the payments were made to a board director for the ICE, which was responsible for awarding all telecommunications contracts. Former Alcatel executive, Christian Sapsizian 29 also admitted that the ICE official was an advisor to a senior Costa Rican government official and that the payments were shared with that senior official. The payments, funnelled through one of the consulting firms working for Alcatel, 30 were intended to cause the ICE official and the senior government official to exercise their influence to initiate a bid process, which favoured Alcatel's technology, and to vote to award Alcatel the mobile telephone contract. The payment to the official was made through his wife's bank accounts in the amount of US$2.56 million as traced by the FBI. These alleged bribes were routed through a Costa Rican consulting firm hired to help Alcatel win the contracts, using wire transfers from accounts at banks in New York, the Bahamas and Miami. 31 Alcatel-Lucent has expressed that it expects to generate approximately EUR6 million in revenue from Costa Rican contracts in 2010. 32 It is said that based on the amount of revenue expected from these contracts, Alcatel-Lucent does not believe a loss of business in Costa Rica would have a material adverse effect on the Alcatel-Lucent group as a whole.
33 However, these events may have a negative impact on the reputation of Alcatel-Lucent in Latin America. The company has recognized a 26 Unicorn, Alcatel Accused of Paying Bribes in Costa Rica, Taiwan and Africa, available at http://www.againstcorruption.org/briberycase.asp?id=807 (last accessed on 30 November 2010). 27 Ticotimes, Costa Rican parties in crisis a year away from elections, available at http://www.ticotimes.net/dailyarchive/2005_01/daily_01_31_05.htm#story1 (last accessed on 3 December 2010)and Council on Hemispheric Affairs, Costa Rica's Continued Fall from Grace, available at http://www.coha.org/costa-rica%E2%80%99s-continued-fall-from-grace/ (last accessed on 3 December 2010). 28 See plea documents : http://www.justice.gov/criminal/fraud/fcpa/cases/docs/06-06-07sapsizian-factualbasis.pdf (last accessed on 30 November 2010). 29 According to plea documents, Sapsizian was employed by Alcatel or one of its subsidiaries for more than 20 years and at the time the corrupt payments were made, was the assistant to the vice president of the Latin American region for Alcatel. 30 Organization for Judicial Investigation. 39 The settlement only covers the civil claim against Alcatel-Lucent and leaves untouched the criminal and civil proceedings against the 11 individuals which continue to this date of writing.
The ICE civil claim seeks pecuniary compensation for the damage caused by the alleged corrupt behaviour to ICE and its customers, for the harm to the reputation of ICE resulting from these events (moral damages), and for damages resulting from defective quality of the service, and an alleged overpricing it was forced to pay under its contract with Alcatel. 40 By March 2008, Alcatel-Lucent and ICE concluded negotiations of a draft settlement agreement for the implementation of a "Get Well Plan", in full and final settlement of the claim to terminate this contract. This settlement agreement was not approved by ICE's Board of Directors that resolved instead to resume the administrative proceedings to terminate the operations and maintenance portion of the 400KL GSM Contract, claim penalties and damages in the amount of US$59.8 million and call the performance bond. ICE has made additional damages claims and penalty assessments related to the 400KL GSM Contract that bring the overall exposure under the contract to US$78.1 million in the aggregate, of which ICE has collected US$5.9 million. In March 2010, Alcatel was notified of a new administrative proceeding whereby ICE seeks to ban Alcatel-Lucent from procurement contracts, as a consequence of alleged material breaches under the 400KL GSM Contract (in particular, in connection with failures related to road coverage and quality levels).
• Proceedings abroad i. The United States federal criminal proceedings against Alcatel-Lucent
The United States Securities and Exchange Commission ("SEC") and the United States Department of Justice ("DOJ") conducted an investigation into possible violations of the Foreign Corrupt Practices Act ("FCPA") and the federal securities laws. 46 In connection with that investigation, the DOJ and the SEC also requested information regarding Alcatel-Lucent's operations in other countries. According to media information, 50 Alcatel-Lucent has engaged in settlement discussions with the DOJ and the SEC with regard to the ongoing FCPA investigations. Although there are indications of agreements in principle reached around December 2009, there appear to be no assurances, however, that final agreements will be reached with the agencies or accepted in court. If finalized, the agreements would relate to alleged violations of the FCPA involving several countries, including Costa Rica, Taiwan, and Kenya.
Under the agreement reached in principle with the SEC, Alcatel-Lucent would enter into a consent decree under which Alcatel-Lucent would neither admit nor deny violations of the anti-bribery, internal controls and books and records provisions of the FCPA and would be enjoined from future violations of US securities laws, pay US$45.4 million in disgorgement of profits and prejudgment interest and agree to a three-year French anti-corruption compliance monitor to evaluate in accordance with the provisions of the consent decree (unless any specific provision therein is expressly determined by the French Ministry of Justice to violate French law) the effectiveness of Alcatel-Lucent's internal controls, record-keeping and financial reporting policies and procedures. Also under the agreement reached in principle with the DOJ, Alcatel-Lucent would enter into a three-year deferred prosecution agreement (DPA), charging AlcatelLucent with violations of the internal controls and books and records provisions of the FCPA, and Alcatel-Lucent would pay a total criminal fine of US$92 million -payable in four instalments over the course of three years. In addition, three Alcatel-Lucent subsidiaries -Alcatel-Lucent France, Alcatel-Lucent Trade International AG and Alcatel Centroamerica -would each plead guilty to violations of the FCPA's antibribery, books and records and internal accounting controls provisions. The agreement with the DOJ would also contain provisions relating to the engagement of a three-year French anti-corruption compliance monitor. If Alcatel-Lucent fully complies with the terms of the DPA, the DOJ would dismiss the charges upon conclusion of the three-year term. 52 Alcatel-Lucent has recognized a provision of EUR 110 million in connection with these FCPA investigations, which is equivalent to the sum of US$45.4 million as agreed upon in the agreement in principle with the SEC and US$92 million as agreed upon in the agreement in principle with the DOJ, discounted back to net present value and converted into Euros. 
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The norm thus bases the entitlement of the civil action on the grounds of any situation punishable by criminal law (crime) that entails a violation of "collective or diffuse interests". In its claim, the Attorney General's office resorted to the definitions of what the Costa Rican Constitutional Court has defined as collective and diffuse interests, which included among others, the citizen's collective interest in good public finance management; the Court had then clarified a couple of relevant points in regard to this particular "collective" interest:
• Good public financial management is in the interest of all inhabitants of Costa Rica and not just a group of them; it is therefore beyond being simply a 57 ‚Bloomberg Business Week', Cracking Down On Corporate Bribery, retrieved 2 December 2010, available at http://www.businessweek.com/magazine/content/04_49/b3911066_mz054.htm. 58 Ibid 59 See Transparency International. 'Organization for Co-Operation and Development', Progress Report 2010. 60 Unofficial translation. Original text in Spanish reads as follows: ARTICULO 38.-Acción civil por daño social La acción civil podrá ser ejercida por la Procuraduría General de la República, cuando se trate de hechos punibles que afecten intereses colectivos o difusos.
"diffuse" interest.
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• Not all diffuse interests are protected by the law and it has been the Constitutional Court's decisions that have defined which are those diffuse interests that are under constitutional protection; and this includes good public financial management.
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With these arguments the office of the Attorney General claimed sufficient standing (legitimacy) to submit the social damages claim in this case.
In terms of standing it is important to note that according to the Costa Rican legislation, only the Attorney general is entitled to bring such civil claims to the criminal courts.
However the article 70 of the CPC recognizes the character of victims to organizations (foundations, associations and other non-profit organizations) in crimes committed against collective or diffuse interests as long as the purpose of such organization is related directly with such interests.
Article 70: d) The associations, foundations and other entities that are subject to registration, in crimes involving collective or diffuse interests, provided that the purpose of the group is linked directly to those interests

.
It is however not clear whether civil society organizations would have autonomous standing on the basis of this Article 70, and the issue is subject to interpretation. Currently two reforms are being discussed to modify the CPC, one of them addressing this issue. 64 The concept of social damage as used in the claim filed by the Attorney General is as follows:
"From this law [referring to the Article 38 of the CPC] it is taken that the nature of the Social Damage caused with the crime is the injury that as a consequence from a particular event or circumstance, is suffered by groups of people, sections of the community or associations; ultimately it is a grievance to the collective in its vital natural goods, property, assets or fundamental rights as a result of which the reparation of the damage caused results mandatory. The damage is immediate, caused by the crime to all individuals, affecting them not in their particular rights but as members of a community, of a Nation-State The injury constitutes a damaging rupture to a conglomerate or a collective."
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It is therefore here dealt as a concrete injury not restricted to fundamental collective rights but to more diffuse interests that affect both the individual but more importantly the community, and affect therefore all of its members.
The General Attorney's Office structured in this case the claim on the basis of two anchors:
•
The damage resulting from poor public financial management.
The violation of the inhabitant's right to a "healthy environment" contained in Article 50 of the Costa Rican Constitution and interpreted to include the right to a corrupt-free environment.
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To measure the social damages that would be used as a reference in the claim the office of the Attorney General with the help of an external consultant undertook an estimation of damages using an innovative methodology (Table 1 below reproduces the results of the study commissioned by the Attorney General's Office). The methodology combines the following elements (arguments):
• Its effect on the national economy by reducing the investor's trust in the Costa Rican Government • Its effect on the political system by reducing the credibility of politicians and political parties and thus affecting (increasing) the levels of abstentions in the elections processes of 2006 Therefore the projected damage includes an estimation of these two items in addition to the amount of the funds allegedly involved in bribes and kickbacks in this case. This approach and methodology had already been used and tried in a previous case known as the Fischel-CCSS case. In this case bribery and kickbacks would have been involved in the purchase of medical equipment for the Social Security System in Costa Rica. In this case, the estimated damages were claimed to be around US$89 million. The court in this case accepted the concept of social damage but dismissed the estimation and the evidence and awarded damages only for US$600.000. An appeal to this decision is currently pending.
b. What worked and what didn't work in this case and why. Mapping opportunities and obstacles
The perspective of a legal proceeding is always different in hindsight. The assessment and the use of tools available, challenges and opportunities in real time are different. The purpose of this section is therefore not to evaluate the case and its proceedings but to reflect on aspects that are relevant in thinking about the idea of repairing social damage from a policy perspective and thus serve the main purpose of this document. Moreover, many of the proceedings are still pending to the date of writing and many developments can still change the course of this case.
The following are some interesting aspects that appear as opportunities and obstacles to the reparation of social damage in this case.
Opportunities
• The legal tool. The explicit existence of a legal tool in the criminal procedural code (art. 38) facilitates the process, clarifies entitlement and procedure. 68 However it is not that the possibility of claiming social damages is restricted to this particular legal tool as it can be argued that it could be possible to ground a civil claim using the same basis for class actions, non-contractual liability or tort law. These mechanisms would operate separate from the criminal procedures and would be different from the one used but it may be conceivable.
• The involvement of the media. There are different ways in which civil society can play a role and the media is a relevant one. In this case the journalists played an important role in alerting to the existence of the case and creating awareness and momentum for this. This, in turn, may have provided support for the authorities investigating the case and the Attorney General's office to pursue the social damage claim.
• The precedent. While the legal tool is relatively new, the reparation of social damage had already been pursued before in other cases (the Fischel -CCSS case). This had a learning effect both on the Attorney General's office and most likely among the judges. A similar effect can be envisaged by improving the dissemination of this and other similar cases to other countries and by promoting debate and discussion about this issue.
• The determination of the Attorney General's Office. Unfortunately such a determination to actively pursue the reparation of social damage can't be taken for granted. The "Procuradores" have been investing a lot of commitment and energy to make this happen and to use a tool they have in their hands. It is clear that without this determination this and other cases wouldn't have occurred, even if the tools existed explicitly in the laws.
• The expertise. The Attorney General's office had the right support and expertise that provided help in the task of quantifying the social damage. This is a factor somewhat related to the learning effect as the same methodology had been pursued in previous cases.
68 We haven't conducted a thorough search of the existence of similar existing tools elsewhere, but we have indications of the existence of similar tools in Brazil.
Obstacles/Difficulties
• The judge's reluctance. The learning effect was positive in that it increased the strategic options for the actors, for example in how to argue the damages, and in increasing the advantages of settling. However, there were difficulties encountered in the reluctance of judges to accept evidence of social damage. The judges are used to deal with the concept of moral damages and the claimants were also strategic in relating the concept of social damages to the individual moral damages.
• The entitlement. The Costa Rican law provides directly the Attorney General's Office with entitlement to launch civil action against those directly responsible of causing social damage; this is damage that affects collective or diffuse rights and entitlements. It is however worth noticing that the Costa Rican advantage of having an explicit tool that mentions social damage, has not eased the difficulties arising from measurement and evidence management.
The law also identifies as victims those organisations whose main purpose is the defence of such rights (Art 70 CPC), and yet it is unclear whether they are also entitled to launch an action based on social damages. This poses challenges to the development and the implementation of this tool: on the one hand the standing is limited to (or has been interpreted to be limiting to) the Attorney General's Office, excluding civil society organisations (by interpretation) and individual citizens who could nevertheless be affected. On the other hand, the mechanism is accessory to the criminal claim; this is, it can only be launched in the context of criminal proceedings. In this case it worked well, but there is no need for the social damage claim to be dependent on the criminal procedures, and this creates a weakness into the tool by making it dependent on the criminal proceedings, which can prosper or not out of many different reasons, some of them not relevant to the establishment of civil responsibility.
• The evidence difficulties. It is intrinsically difficult to prove and measure the social damage. The evidence is in itself argumentative, this is, it is the argument that corruption harms the social trust, the credibility of the state and the legitimacy of the institutions. However, neither of these aspects is necessarily tangible nor measurable although it is still certain.
• The role of civil society. What role could civil society have played during the process and to help the process? It is clear that the momentum created by the media was determinant for the prosecutions. In addition, the citizen's opinion was a central element of the methodology to measure the damage, and it was canvassed through a survey. However, there was no direct involvement in the social damage proceedings themselves.
• The geo-politics of justice. The claims and proceedings abroad had no impact in terms of reparations in Costa Rica, at least not from a social damage perspective. The ICE is still seeking reparation in the US Courts and "local damage" in the US at the basis of the SEC investigations has been considered. Is there a need to consider the social damage of the Costa Rican in the proceedings taking place in the US and France? If yes, how?
Policy recommendations and lessons a. What is meant by social damage and can it be repaired?
Corruption can cause individual damage (like the damage experienced by competing bidders who didn't bribe and that had not been a bribe could have won the bid); collective damage (like the damage to mobile phone customers due to the loss in quality of service or higher tariffs resulting from corruption involved in a mobile phone contract). In addition, there is social damage.
Social damage is the loss experienced in aspects and dimensions of the collective or the community relevant to the law (thus legally protected). In a similar way to the concept used in Costa Rica, it is a type of damage that falls upon individuals, as members of a community but not on an individual in particular. This includes therefore the environment, social trust, the trust and credibility of the institutions, collective fundamental rights like health, security, peace, education and good governance and good public financial management among others. It is different from damages to collective rights in that collective rights belong to a restricted and identifiable group of individuals or legal entities. Social damage can be pecuniary and non-pecuniary. This only makes measurement and restoration more complicated but not less necessary.
Graph.1
Like individual and collective damage, social damage can also be material or immaterial, depending whether it can be directly measured in monetary terms or related to a specific object. There is material social damage, for example when a bridge procured with corrupt means collapses due to defects in quality; social damage is also material when the opportunity cost of public money is wasted or lost due to corruption, and those are funds that could otherwise have been used in productive, socially relevant activities (health, education, justice, etc) . Social damage is immaterial as it, for example, affects the public trust with which governments should be vested with, damaging the effectiveness of the Institutions.
Social damage therefore doesn't exclude individual or collective damage, and is different than the concept of punishment. The goal here is to repair actual damage caused and not to sanction or to pre-empt more corruption from happening. This distinction is relevant in order to manage the consequences of corruption. Where can reparation lose its character and become punitive? How does social damage relate to individual damages or the basic principle that corruption can't pay off?
Graph 2 Managing the Consequences of Corruption
These questions are captured here in Graph 2. Different forms of reparation (getting the situation back to the state where it was before the crime) are needed and are different from the punishment the perpetrators should be subject to under the domestic criminal law. However, these reparations also accumulate, particularly if they take place in different jurisdictions and there is no case for "res judicata" 69 to apply. From the perspective of the perpetrator, accumulated reparations can become punishment.
In order to be able to better understand the concept of social damage, one might want to look at similarities with other areas of law that have used a similar concept. One that is rather close and is often called the "ancestor" of the concept of social damage related to corruption is the concept of damage in environmental law. In environmental law, there is a distinction made between damage and compensable damage. This is basically the distinction between damage to the environment itself, and damage to property. 70 Damage to the latter can in most cases be compensated for, whereas damage to the environment is often irreparable. This concept could also be transferred to corruption cases. Usually in such cases, on the one hand one deals with damage that is hard to measure and cannot be compensated effectively, namely damage to a country's reputation after a corruption scandal was discovered (nonpecuniary loss), and on the other hand with the damage to competing companies (loss of profits) as a result of disturbed competition, that can be estimated more easily and that can also be compensated. 71 The damage that a population of a corrupt country suffers very much depends on each case. However, usually this damage can also be considered indirect or non-pecuniary damage, since it is often harder to estimate. This damage includes the deterioration in public services for example, because monies that could have gone into the health system instead went into private pockets.
It is possible and necessary to repair social damage originated in cases of corruption. Fighting corruption is not an objective per se, and if corruption can't be prevented or avoided, its consequences at least need to be repaired.
The duty of repairing the damage caused is a basic principle of law. This translates into an effort to restore the situation to its standing as it was before the damage. This is not a new concept, and hardly depends on the existence of explicit instruments to proceed for it. However, as the Costa Rican experience suggests, the existence of such explicit instruments helps to avoid legal discussions, but does not rule out discrepancies due to interpretation.
There is no question therefore on the concept of social damage and the possibility of its reparation. The question is rather on its feasibility: how to pursue such reparation and how to confront the challenges of measuring, demonstrating the damage and issuing its reparation. These are the issues discussed in the next section.
b. What are the main questions and challenges the idea of repairing damage caused by corruption creates and how can they be addressed?
In the case of the settlement reached between the Attorney General's Office and Alcatel-Lucent in Costa Rica the total amount of estimated damages was US$57 million and the settlement granted an agreement on US$10.3 million. It would be too superficial to judge the agreement solely on the basis of its amount. In fact the reasoning and circumstances surrounding the settlement need to be considered not only to magnify the settlement in its appropriate proportions, but also to think generally about the challenges of repairing social damages. In this section we discuss some of these issues.
• Measuring the damage One of the difficulties faced by the office of the Costa Rican Attorney General was that of quantifying the social damage. In this case, the arguments relied on the effects on the economy and the political system and used a creative methodology using a combination of quantitative analysis and survey data on citizen's perception to explain and measure the impact.
72
Establishing causality presents difficulties both for measuring and providing evidence to social damage. First, it is difficult to have a baseline: what would be of this community had there not been corruption? How can you quantify the loss of trust in the Government? Is that loss of trust and credibility a result solely of this corrupt act?
In fact, this problem affects both the restoration of the damage and a possible sanction. Courts tend to resolve this issue by issuing fines, settlements or damages close to the amount of the bribe (see Graph 3 for an illustration from selected cases). However it is clear that the extent of the damage goes beyond the bribe. In addition, here are other more subtle forms of corruption (kickbacks, fraud, or abuse resulting from conflicts of interest etc.), which will make it difficult to use the "weapon" as a reference. An additional difficulty lies in the fact that we understand collective and diffuse interests more easily at the intellectual level; they are ultimately immaterial after all. But measuring requires establishing monetary values to issues that don't have such character. Again, this is similar to the problems associated with moral injuries: take the case of a homicide; how much worth is the loss of a friend or a parent or a child? How much worth is a life that can't be recovered? Judges in some jurisdictions have found solutions to these difficulties and have created rules to estimate moral damages. Perhaps a similar approach can be developed for social damages, which would mean taking corruption cases seriously. An additional problem arises because of its collective nature: these are interests that affect the community as a whole irrespective or the individual's occupation, life expectancy, experience and current situation. It is difficult to assess the "state of the Nation" before and after occurrences of corruption, particularly as there are no concrete references or numerical or monetary values that can be assigned to it.
Graph 3. Fines, settlements and bribes in selected cases
( Source: publicly available information on various news papers and media. Available from the authors upon demand)
Another problem related to the causality is the certainty of the damage. The problem with the corrupt act is that it is very likely that it takes place in a corrupt environment. How can one establish the dimensions of the damage caused by actual corruption when the conditions were already set for it? What is the state of the situation to which it needs to be restored? How to restore trust of the citizens in its public officials when there was already no ground to trust them?
Another issue to bear in mind is that what is most damaged is an "Institutional goal", this is the aspiration (often of not always constitutionally expressed) to the rule of law and good governance standards. What is damaged is the possibility of achieving them.
• Proving the damage
The proof and the measurement of the damage are closely linked. Social damage has similarities to moral damage (and other damages to immaterial rights like name, honour and reputation) in the cases of individuals, a concept judges are more familiar and sometimes also more comfortable with. However, because it is immaterial, it poses difficulties in providing evidence to its existence and magnitude. It is not only immaterial but it belongs to the community.
Part of these difficulties prompted the office of the Attorney General to settle the social damages. It had been foreseen that the Court would have difficulties accepting the existing evidence, despite the clear-cut arguments supporting the existence of the damage. A similar and somewhat recent case had established a form of precedent. This was the case Fischel-CCSS, under which bribery and kickbacks would have been involved in the purchase of medical equipment for the Social Security System in Costa Rica. In this case, the estimated damages were claimed to be around US$89 million, but the court in this case dismissed the evidence.
• Standing (entitlement)
Legal standing is essential to the feasibility of social damage reparation schemes. The Costa Rican model gives explicit entitlement to the Attorney General's Office and leaves an option up to interpretation on whether non-profit organisations, recognized as victims, could also have legal standing for such a claim. The model in this case works because of the initiative and leadership exercised by the Attorney General's Office, but is not necessarily practical in all contexts, nor is it consistent with the concept of the need and duty to repair social damage.
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Different countries face different realities and procedural laws are often a reflection of such local practices and realities. It is therefore not necessarily feasible to speak of an ideal model of overarching application. The discussion is also different whether we are talking about national or international jurisdictions, between trials at home (home for offender and/or victim) or abroad (abroad for offender and/or victim). This issue needs to be further examined. An ideal national model would provide entitlement to the Attorney General's Office (or its equivalent) and also to the citizens (individually or as organisations) to claim social damage reparation, and provide for process accumulation schemes that would enable coordination. It should also be ensured what can be done with the reparation should it be determined as an amount of money, as this belongs to the public and not to any of the claimants. Indeed reparation payments should not be made to cause enrichment; otherwise the purpose of the reparation is not accomplished.
• Issuing reparation Social damage can have pecuniary and non-pecuniary forms. The first can be more clearly determined in monetary values, while the second pose difficulties. Think for example of a corruption case involving bribery to obtain a contract for the construction of a bridge, which indeed is awarded, overpriced and built under subquality standards and eventually breaks apart. In this case the social damage associated to a non-functioning bridge can be identified; the same with the value resulting from the overprice and the waste of public funds involved. In fact, alternative methods of reparation can be more effective than simply a monetary exchange or payment. Monetary retribution, even in the form of public funds will not necessarily be felt directly by the public or translate in its well-being. The problem with funds coming back to the public budget is that they may, again, be subject to malfeasance. A creative method of reparation could include the direct involvement of the public, or could involve settings in which trust is built back (if not re-built) where enhanced accountability is required on a specific project, or civil society monitors are set in place, or the value of a contract is reduced back to its real amount.
There is also the issue of proportionality. While the magnitude of the reparation needs to be proportional to the damage caused, it can become punitive if it entails that companies run out of business and absurd (and in some jurisdictions even impossible) if individuals don't have the means to repay them. This is also why alternative forms of reparation need to be thought through and implemented. It may well also be the case that full reparation is not feasible.
• International and national frameworks The need for international tools and frameworks for addressing social damage is clear. They could compensate for lack of action or difficulties at the national level, and could enable claims across countries to proceed. This is easier said than done however; and the question is how to go about such framework? Is it feasible within any of the existing international structures?
One quick avenue is offered by countries who have open entitlement rules (like Spain) enabling national and perhaps international victims to address individual and social damage claims. However, tools and approaches need to be designed to address also the cases of countries with laws that have extra-territorial application, in order to maximize their potential and positive impact.
The international framework is crucial for coordinating national and international issues and for regulating global ones. Graph 4 below, for example, illustrates the differences in amounts of claims, sanctions and compensation in different jurisdictions. There are arguments that could explain and justify different measurements (and reparations) of damage in different jurisdictions; for example those arguments based on settlement or sentencing guidelines or the actual dimension of the damage and its measurability as it could be for example in the case of the SEC regulations. However, the difference between the settlement in Costa Rica and the reparation discussed in the US for example raise other questions that remain, like for example, to what extent the differences in valuation correspond to differences in judicial capacity rather than to actual damage valuations? The Graph 4 74 Different countries have different experiences and traditions regarding this question. For example under German tor law it is not possible to compensate immaterial loss as a general rule ( §253(1) BGB). See Meyer ibid. p 162.
illustrates also the challenges of an international framework: could it be possible and desirable to coordinate legal proceedings in different jurisdictions and to address damage both "at home" and "abroad"? What would this mean for the victims? What would this mean for the perpetrators?
Graph 4. The Alcatel Case in Numbers
• The possible use of different civil law instruments It is some times thought that the civil law litigation offers mechanisms that may be more expedite to deal with corruption situations, that the burden of proof is lower or that they may enable to issue claims directly against both companies and individuals responsible, particularly in cases when criminal liability of legal entities is not possible. There is much truth to these arguments, however, it is not always the case that evidence requirements diminish in complexity, particularly for social damage claims; furthermore it is important to keep in mind the true reparatory nature (as opposed to punishing nature) of civil law.
In general, legal mechanisms available or for potential use may be varied. General tort law may offer mechanisms based on pre-contractual or extra-contractual liability even in cases where there is no specific legal tool made explicitly to claim social damages out of corruption cases. Furthermore in certain instances, claims to nullify contracts secured through corruption or corrupt contracts can include such damage (although the question of entitlement may be restricted in certain instances). Also, many commercial and foreign investment international arbitration procedures to enforce or nullify contracts could consider social damage concepts; here the problem is the lack of entitlement in these procedures for third parties to raise claims and the reduced transparency of such procedures, which makes third party participation also difficult. In certain countries there can also be sets of specialized legal tools (based for example on special statutes like the civil racketeering case in Florida, or on Constitutional protection mechanisms) that would enable such claims. In any case, this is an issue to be considered and studied, and the implications of using one or each avenue for the different reparation schemes need to be better understood and mapped as to establish clear and usable mechanisms, and possibly encourage and support claims using them.
• The capacity of the judges, prosecutors and justice administrators This quote would not be at all surprising for those active in the field of law enforcement, if it was not from the Federal Court of Justice in Germany. The complexity of corruption cases is not specific to the issues of reparation of social damage, but adds to the obstacles such reparation faces. The burden on judges, prosecutors, lawyers and others is additional if one thinks that social damages claims are not common and the conceptual and evidentiary difficulties they entail.
Capacity here therefore not only refers to enough resources but also to awareness about these issues, the implications of corruption and the avenues to handle its consequences. It is therefore also an issue to keep in the agenda.
